STATE OF FLORI DA
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CRI M NAL JUSTI CE STANDARDS
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Petiti oner,
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RECOVMVENDED CRDER

Pursuant to notice, this cause cane on for formal hearing
in Gainesville, Florida on Decenber 11, 2000, before P. M chae
Ruff, duly designated Adm nistrative Law Judge of the D vision
of Administrative Hearings. The follow ng appearances were
ent er ed:

APPEARANCES

For Petitioner: Gabrielle Taylor, Esquire
Fl ori da Departnent of Law Enforcenent
Post O fice Box 1489
Tal | ahassee, Florida 32302-1489

For Respondent: Erlene Stewart, pro se
Route 1, Box 52
Sanderson, Florida 32087

STATEMENT OF THE | SSUE

The issue to be resolved in this proceedi ng concerns

whet her the Respondent conmitted the violations charged in the



Adm ni strative Conplaint, involving possessing and introducing
onto the grounds of a state correctional institution, certain
controll ed substances and, if so, what if any penalty is
war r ant ed.

PRELI M NARY STATEMENT

Thi s cause arose upon the filing of an Admi nistrative
Conpl ai nt agai nst the above-nanmed Respondent on Novenber 19,
1999, charging, in essence, that the Respondent unlawfully
i ntroduced certain controll ed substances onto the grounds of the
Union Correctional Institution, a state prison. The Respondent
elected to formally dispute the allegations in the Conplaint,
and requested an adm nistrative hearing pursuant to Chapter 120,
Florida Statutes. The case was forwarded to the Division of
Adm ni strative Hearings for formal proceedi ng on August 18,

2000. The cause was assigned to Adm nistrative Law Judge
Charl es Adans and, shortly prior to hearing was re-assigned to
P. Mchael Ruff, Admnistrative Law Judge.

The cause cane on for hearing as noticed. The Petitioner
(Conmi ssion) presented the testinony of wtnesses
Ms. Oda Sonera, Sergeant Kevin Box, Sergeant Perry Mbl ey,
| nspector M ke Bailey, Deputy Henry Tom inson, Sergeant Dale
Pfal zgraf, and Inspector Timy Yaw. The Respondent testified in
her own behal f but presented no other wi tnesses. Additionally,

the Petitioner's Conposite Exhibit three, as well as Exhibits



five and six were admitted into evidence, and the Petitioner's
Exhi bits one, two and four were stipulated into evidence. 1In
that connection, the parties stipulated that the Respondent was
certified by the Comm ssion on May 9, 1994, and was issued
Correctional Certificate Nunmber 143764; that the black 1993
Pontiac, Grand Am aut onobile, the subject of the search at issue
in this case, was registered at all times pertinent hereto to

t he Respondent and remains registered to the Respondent.

Upon conpl etion of the hearing, a Transcript of the
proceedi ngs was ordered by the Petitioner Agency. The
Transcript was filed with the D vision of Adm nistrative
Hearings and the parties were accorded the right to file
Proposed Recommended Orders. The Proposed Recommended Orders
were tinely filed and have been considered in the rendition of
t his Recommended Order

FI NDI NGS OF FACT

1. The Respondent, Erlene Stewart, has been enployed as a
correctional officer at Union Correctional Institution (UCl).
She was so enpl oyed on February 1, 1999, and had been enpl oyed
there for alnost five years at that tine.

2. The Respondent was wor ki ng on Saturday, January 30,
1999. On that day, officers at UCI exam ned enpl oyees conming to
wor k by conducting an "lon Scan" of enployees to attenpt to

detect any drug or drug residues on or about their persons when



they entered the institution to go on duty. The Respondent was
subj ected to such an lon Scan and successfully passed it. Thus,
she was aware that a drug detection effort was bei ng conducted
on Saturday, January 30, 1999, at UCI.

3. February 1, 1999, was the Monday after that Saturday.
The Respondent was working that day in tower nunber five of UC.
She had driven to work that day in the black Pontiac G and Amin
guestion, which is registered in her name. She was working on
the 8:00 a.m to 4:00 p.m, shift on that Mnday.

4. It was very unusual for a drug detection operation to
be conducted on that Mnday, imrediately succeeding the lon Scan
drug detection operation which had been conducted on Saturday,
two days before. Such a drug detection operation was conducted
in the parking | ot of UCI on Mnday, February 1, 1999, however,
using a drug detection dog. It was very unusual for a drug
detection dog to be used so soon after an lon Scan drug
detection operation and al so unusual for the dog to be used at
12:30 in the afternoon. The Respondent was surprised to find
that a drug detection dog was being used in the parking | ot of
UCI on February 1, 1999.

5. \When the Respondent cane to work on that day she | ocked
her car leaving the windows slightly cracked and went inside to
go on duty. Later that day, at approximately 12:30 p.m, a drug

detecti on dog, handl ed by Sergeant Box of UCI, was exam ning



vehicles in the parking lot and "alerted" to the presence or
odor of narcotics inside or on the Respondent's vehicle. The
dog had been trained and certified to be capabl e of passively
alerting to the odors of four narcotics: marijuana, powdered
cocai ne, crack cocaine and heroin. After the dog alerted to the
presence of contraband drugs in or on the Respondent's vehicle,

t he Respondent, who was then working in tower nunber five, was
relieved of duty and summned to her vehicle in the parking | ot
on the grounds of UCI. When she arrived in the vicinity of her
vehi cle, she was inforned that a drug detection dog had al erted
to her vehicle. She provided a witten consent, to the officers
present, to a search of her vehicle. The Respondent had to

unl ock her vehicle in order for the drug detection officers to
begin their search of its interior. Upon gaining access to the
interior of the Respondent's vehicle, Sergeant Mbl ey of
Ham | ton Correctional Institution, discovered an al um num foi
package containing a white powder suspected to be cocai ne, on

t he passenger's side of her vehicle. Sergeant Mbl ey turned

t hat package over to the custody of Inspector Bailey.

6. Sergeant Dugger found what appeared to be marijuana on
the driver's side of the Respondent's vehicle. Prior to his
entry into the vehicle, Sergeant Dugger and |Inspector Bailey had
observed t hrough the wi ndow what appeared to be nmarijuana and

marij uana seeds on and about the driver's seat. The Respondent



is famliar with the appearance of narijuana and cocai ne.
Moreover, she is aware that cocaine is comonly wapped in
alumnumfoil. Her former husband had been known to use cocai ne
according to the Respondent's testinony.

7. Inspector Bailey took custody of the suspected cocai ne
and marijuana and conducted two tests on both substances. The
results of his field test and Ion Scan test were positive for
mari juana and cocai ne. The evidence was then turned over to
| nspector Yaw who conduct ed another lon Scan test on the white
powder confirmng it as cocai ne.

8. Sergeant Dal e Pfal zgraf of the Union County Sheriff's
O fice, was sunmoned to UCI on that day, after the suspected
drugs were located in the Respondent's vehicle. Inspector Yaw
turned over to hima seal ed plastic bag containing what appeared
to be marijuana and a tin-foil package of what appeared to be
cocaine. Deputy Pfal zgraf placed the Respondent under arrest
and transported her and the evidence to the Sheriff's office.

He pl aced the evidence into a secure |ocker with the evidence
custodi an, pending its transportation to the Florida Departnent
of Law Enforcenent (FDLE) | aboratory.

9. Deputy Tomlinson of the Union County Sheriff's Ofice
was given the evidence that was seized fromthe Respondent's
vehicle by the evidence custodian and transported it to the FDLE

| aboratory in Jacksonville, Florida, for testing.



10. At the FDLE | aboratory, Allison Harns received the
evi dence from Deputy Tomlinson. The evidence bag remai ned
sealed until testing was perforned by Ms. Sonera, the FDLE
chem stry analyst. M. Sonera tested the substances contai ned
within the bag and positively identified themas canni bis and
cocai ne.

11. The Respondent maintains in her testinony that her
former husband had access to her vehicle and had used it in the
| ast several days with sonme of his friends. She contends that
he is a known illicit drug user (cocaine). She also states that
she left the windows to her car slightly cracked for ventilation
when she parked it in the parking lot on the day in question to
go to work. She states, in essence, that either the illicit
drug materials found in her car were placed there w thout her
know edge by her former husband or his friends or,
alternatively, that the correctional officers involved in the
i nvestigation planted the drug materials in her car in order to
renmove her fromenploynent and/or licensure as retaliation for
past enploynent-related friction she states she had with prison
authorities. She also contends that another prison enpl oyee
told her in private that she was being "franmed" but that that
person refused to testify on her behalf because of fear of

potential loss of his job. 1In any event, her self-serving



testinmony is not corroborated by any other wi tness or exhibit
and is not credited.

CONCLUSI ONS OF LAW

12. The Division of Admi nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. Section 120.569 and 120.57(1), Florida Statutes
(2000) .

13. Section 943.13(7) Florida Statutes, provides that

Any person enpl oyed or appointed as a
correctional officer shall have good norale
character as determ ned by a background

i nvestigation under procedures established
by the Comm ssi on.

14. Section 943.1395(7), Florida Statutes, has authorized
t he Comm ssion to revoke certification of any officer who has
failed to nmaintain good norale character . . . as required by
Section 943.13(7), Florida Statutes, or, alternatively, to
i npose specified, |esser penalties upon the officer.

15. Section 943.1395, Florida Statutes (1997), establishes
the criteria for revocation or discipline of an officer's
certificate upon the finding that the officer has failed to
mai nt ai n good noral e character:

(7) Upon a finding by the conmm ssion that a
certified officer has not naintai ned good

noral character, the definition of which has
been adopted by rule and is established as a

statewi de standard, as required by Section
943.13(7), the conm ssion may enter an Order



i nposi ng one or nore of the foll ow ng
penal ti es:

(a) Revocation of certification.

(b) Suspension of certification for a
period not to exceed 2 years.

(c) Placenment on a probationary status for
a period not to exceed 2 years, subject to
ternms and conditions inposed by the

conmmi ssion. Upon the violation of such
terns and conditions, the conmm ssion may
revoke certification or inpose additional
penalties as enunerated in this subsection.
(d) successful conpletion by the officer of
any basic recruit, advanced, or career
devel oprment training or such retraining
deened appropriate by the conm ssion.

(e) Issuance of a reprimand.

16. I n cases where revocation or suspension is sought
based upon an officer's alleged failure to maintain "good noral
character,"” the |l ack of good noral character nust be established

by cl ear and convi nci ng evidence. See Departnent of Banking and

Fi nance, Division of Securities and | nvestor Protection v.

Gsbhorne Stern and Conpany, 670 So. 2d 932, 935 (Fla. 1996);

Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987); MKinney v.

Castor, 667 So. 2d 387, 388 (Fla. 1st DCA 1995).
17. The Court of Appeals for the First District provided

an operative definition of noral character in Zenour, Inc. v.

Di vision of Beverage, 347 So. 2d 1102 (Fla. 1st DCA 1977):

Moral character as used in this statute,
means not only the ability to distinguish
bet ween right and wong, but the character
to observe the difference; the observance of
the rules of right conduct, and conduct

whi ch indicates an establishes the qualities



general ly acceptable to the popul ace for
positions of trust and confidence.

18. The Florida Suprenme Court stated in Florida Board of

Bar Exam ners Re: GWL., 364 So. 2d 454 (Fla. 1978):

In our view a finding of a lack of 'good
nmoral character' should not be restricted to
t hose acts that reflect noral turpitude. A
nore appropriate definition of the phrase
requires an inclusion of acts and conduct

whi ch woul d cause a reasonable man to have
substanti al doubts about an individual's
honesty, fairness, and respect for the
rights of others and for the | aws of the
state and nati on.

19. Rule 11B-27.0011(4), Florida Adm nistrative Code,
provi des a definition of "good noral character” for purposes of
i mpl enmentation of disciplinary action upon Florida correctiona
officers. The rule states in pertinent part:

(4) For the purposes of the Conm ssion's
i npl enentation of any of the penalties
specified in Section 943.1395(6) or (7),
F.S., acertified officer's failure to
mai ntai n good noral character required by
Section 943.13(7), F.S., is defined as:

(a) The perpetration by an office for an
act that would constitute any felony offense
whet her crimnally prosecuted or not; and

(b) The perpetration by an officer of an
act that would constitute any of the
foll owm ng m sdeneanor or crimnal offenses
whet her crimnally prosecuted or not:

1. Section [ . . . ] 893.13, [ . . . ],
F. S
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20. Section 893.03(1)(c)7, Florida Statutes, specifies
that marijuana is a controlled substance. Further, Section
893.13(6)(b), Florida Statutes, provides that: "[i]f the offense
is the possession of not nore than 20 granms of cannabis, as
defined in this chapter, the person commts a m sdeneanor of the
first degree.”

21. Section 893.03(2)(a)4, Florida Statutes, specifies
t hat cocaine is a controlled substance. Further, Section
893.13(6)(a), Florida Statutes, provides that is it unlawful for
any person to be in actual or constructive possession of such a
controll ed substance and that violation of that provision is a
felony of the third degree.

22. Section 944.47(1)(a), Florida Statutes, provides that
it is unlawful to introduce upon the grounds of any state
correctional institution any controlled substances defined in
Section 893.02(4), Florida Statutes. Such a violation is
therein provided to be a felony of the second degree. Section
944.47(2), Florida Statutes.

23. Rule 11B-27.005(5), Florida Adm nistrative Code
(1998), provides a range of disciplinary guidelines to be
i nposed on officers who are determ ned to have violated the
"good noral character"” requirenent found in Section 943.13(7),

Florida Statutes, to-wit:

11



(5) When the commi ssion finds that a
certified officer has conmtted an act which
vi ol ates Section 943.13(7), F.S., it shal

i ssue a final order inposing penalties
within the ranges recommended in the
foll owi ng disciplinary guidelines:

(a) For the perpetration by the officer of
an act that would constitute any felony

of fense, pursuant to Rule 11B-27.0011(4)(a),
F.A.C., but where there was not a violation
of Section 943.13(4), F.S., the action of
the conm ssion shall be to inpose a penalty
rangi ng from suspension of certification to
revocation. Specific violations and

penal ties that shall be inposed, absent
mtigating circunstances, include the
fol | ow ng:

4. Possession, sale of controlled substance
(893.13, F.S.) - Revocation.

(b) For the perpetration by the officer of
an act which would constitute any of the

m sdeneanor of fenses, pursuant to Rule 11B-
27.0011(4)(b), F.A C., but where there was
not a violation of Section 943.13(4), F.S.,
the action of the Conm ssion shall be to

i npose a penalty ranging from probation of
certification to revocation. Specific
violations and penalties that will be

i nposed, absent aggravating or mtigating
ci rcunstances, include the foll ow ng:

11. Possess or delivery wthout
consi deration, and not nore than 20 grans of
Cannabis (893.13, F.S.) - Revocation.
24. The evidence is clear and convincing that on
February 1, 1999, the Respondent drove her vehicle containing
the marijuana and cocaine to her work site at UCI. She was not

concerned about any drug investigation or the presence of drugs

wi t hin her vehicle because she did not expect any inspection to

12



be conducted since the lon Scan inspections had been conducted
just two days previously.

25. The evidence establishes that the Respondent possessed
mari j uana and cocaine by having it in her vehicle. She
introduced it upon the grounds of a state correctional
institution by parking her car in the parking |ot although she
did not seek to introduce any controll ed substances into the
prison itself. These actions by the Respondent are sufficient
to establish | ack of good noral character for purposes of the
above authority. The position of any | aw enforcenent officer,
including a corrections officer, is one of great public trust
with a great public expectation that those who are licensed to

enforce the | aws nust thensel ves obey the law Gty of Pal m Bay

v. Bauman, 475 So. 2d 1322 (Fla. 5th DCA 1989).

26. The penalty guideline for the offenses charged under
t he above-cited rule includes revocation of |icensure. However,
t he Respondent’'s m sconduct is rendered | ess serious in that she
did not actually attenpt to introduce controlled substances into
the prison itself for profit or for other notives, but nerely
had t he substances inside her | ocked vehicle. Although her
testinony to the effect that the substances were not hers, may
have been her husband's, or may have been pl anted by
correctional officers for vindictive purposes, is uncorroborated

and not accepted as fact, the possibility that she had at | east

13



i nadvertently introduced the substances in her possession in her
car onto UCI property warrants inposition of |ess than the

maxi mum penal ty.

RECOMVENDATI ON

Havi ng consi dered the foregoing Findings of Fact,
Concl usi ons of Law, the evidence of record and the candor and
deneanor of the w tnesses, and the pleadings and argunents of
the parties, it is, therefore,

RECOVMMENDED:

That the Respondent be found guilty of failure to nmaintain
good noral character as defined by the above-cited | egal
authority and that her certification be suspended for a period
of two years.

DONE AND ENTERED this 2nd day of April, 2001, in

Tal | ahassee, Leon County, Flori da.

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed with the Cerk of the

Di vision of Adm nistrative Hearings
this 2nd day of April, 2001.
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COPI ES FURNI SHED

Gabrielle Taylor, Esquire

Fl ori da Departnment of Law Enforcenment
Post O fice Box 1489

Tal | ahassee, Florida 32302-1489

Erl ene Stewart
Route 1, Box 52
Sanderson, Florida 32087

A. Leon Lowy, Il

Program Di rect or

Division of Crimnal Justice
Pr of essi onal i sm Ser vi ces

Post OFfice Box 1489

Tal | ahassee, Florida 32302

M chael Ramage, General Counsel
Department of Law Enf or cenent
Post O fice Box 1489

Tal | ahassee, Florida 32302

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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